TheArt of Trial Advocacy
Faculty, The Judge Advocate General’s School, U.S. Army

Voir Direz What’sthe Point?
Introduction

Voir direisyour first opportunity to speak to the pandl. Itis
your introduction to agroup who will make amajor decisionin
your case and you should not underestimate their importance or
take them for granted in any way.! So, what should you say?
What should you not say? What isthe point of voir dire?

Voir dire should accomplish the following four things:

(1) Establish credibility and rapport with
the panel for you and your client, if you are
the defense attorney;

(2) Elicit information from the panel to
determine which members are the most and
least likely to accept your theory of the case;

(3) Educate and sell members on your the-
ory of the case; and,

(4) Neutralize or highlight problem areasin
the case.

Voir dire should never be the same; it should be tailored to
each individual case. Panelswho sit repeatedly will appreciate
the effort you make to customize your voir dire and they will
stay attentive if it is not the same old thing again. You should
begin jotting down voir dire questions asyou work up your case
and hopefully, by the time you get to your trial date, most of
your voir direwill be complete. Alwaysreview your questions,
however, with the four pointsin mind. If a question does not
accomplish one of the points of voir dire, takeit out.

Establish Credibility and Rapport

The other points of voir dire are dependent upon your ability
to connect with your panel. If you have not established this
connection, everything else will just miss the mark. How can
you make this connection? Well, for one thing, do not talk
legal ese to the members of the panel. It might sound impressive
but it will only distance the members and you may be treading
on instructions and the military judge's territory. Ask open-
ended, direct questionsthat elicit their feelings and opinions on
the issues about which you have concerns. Talk to the mem-
bers, making frequent eye contact and listen to their responses.
Try to do this without too many notes and without falling into a
mechanical and stilted question and answer.?2 Follow up on
answers and engage the other members in the conversation.
Read the panel member questionnaires before trial and try to
incorporate what you learn into your questions.® The fact that
you are paying attention to detail with respect to individual
members will not go unnoticed.

Elicit Information

You want to know who these members are and how they feel
about the issues in your case.* To obtain this information,
again, it isimportant to ask open-ended, direct questions. Let
the members do most of thetalking. After all, if you have done
most of the talking you probably will not be prepared to decide
who you want on the panel and who should be off.5

A powerful technique in voir direis “looping.” Looping in
voir dire should work asfollows. First, ask a panel member a
question and let him respond. Then usethe member’sname and
repeat his exact words and ask another member for areaction to
what the first member said. Next, move on to athird member,
repeating what the first two said, always using their names.
This technique elicits more honest feelings and opinions and
gets the membersto do most of thetalking. If you get an unfa-
vorable answer, thank the member and praise him for being
honest. Tell him that the beauty of our system is that everyone
is entitled to his opinion and that there are no right or wrong

1. An excellent source of insight into jury selection is BENNETT's GuIDE To JURY SeLecTION AND TRIAL DyNamics IN CiviL AND CRIMINAL LiTiGATION (Bennett

& Hirschhorn ed., 1993).

2. Having to record the responses after each question sometimes hasthis effect. You can avoid thisby changing your tone and voiceinflection with each new question.

3. You may also want to ask the military judge to alow additional questions in the panel member questionaires. See MANUAL FOR CouRTs-MARTIAL, UNITED

StaTESs, R.C.M. 912(d) discussion (2000).

4. Only after an informative voir dire will you be prepared to exercise challenges against members. See United Sates v. Smith, 24 M.J. 859, 861 (A.C.M.R. 1987),
wherein the court held that the “standard for measuring the legitimacy of voir dire is a question’s relevance in the context of laying a foundation for possible chal-

lenges.”

5. Do not forget the numbers game. Always be conscious of the number of members and how many votes are required for adecision in your case.
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answers, just honest ones. Then ask the other members if they
agree or disagree with the view expressed by that member. This
encourages further candor from the members.

Educate and Sell

An attorney hastheright to give abrief overview of the case
to the panel members.® Remember, though, that you want the
members to do most of the talking and so you should keep your
overview brief. Tell them enough to inform them of your ver-
sion of the facts aswell as your theory of the case. Do not get
into specifics, save thisfor your opening statement.

Highlight and Neutralize Problem Areas

If you have weaknesses or problemsinyour case, bringit out
invoir dire and try to defuse the issue.” Of course, the opposi-
tion should try to emphasize these weaknesses or problems to
their advantage. For example, a poor Criminal Investigation

Division (CID) investigation should be handled by both the
prosecution and the defense in voir dire by either neutralizing
the problem or highlighting to their advantage. The defense
will want to point out that the prosecution does not have all of
the facts and “because CID did not do X, we will never know
the answers to these important questions.” The prosecution, on
the other hand, will want to show that an experienced and edu-
cated CID agent did athorough investigation and that all of the
evidence points to the accused.

Conclusion

Voir direisyour first opportunity to make an impression on
the panel. Make the most of it. If you remember why you are
asking the question, keeping in mind the four points, you will
be asking effective voir dire questions which ultimately will
help you decide who you want to sit on your case. Mgjor Has-
dorff, U.S. Army Reserve.®

6. The Supreme Court held in Powersv. Ohio, 499 U.S. 400 (1991), that voir direis“the juror’sfirst introduction to the substantive factual and legal issuesin acase.”

7. If you hide a problem or the panel perceives that you were not honest with them, it could resurface during deliberations when you will have no input. It is much
better to bring out such an issue in voir dire, where you can control the discussion and know the concerns of the members. If the problem is too much for a member
to be fair and objective to your theory of the case, you will know he should not sit on the panel and you will be able to do something about it.

8. Theauthor is an individually mobilized augmentee assigned to The Judge Advocate General’s School, U.S. Army.

18 JUNE 2001 THE ARMY LAWYER « DA PAM 27-50-343



